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Parent’s Rights, Children’s Best Interests

The Issue

Since its 1923 Meyer v. Nebraska ruling, the U.S. Supreme Court has consis-
tently confirmed the fundamental rights of parents and families. In Meyer, the
Court recognized “the right of the individual ... to marry, establish a home and
bring up children” is protected by the U.S. Constitution. Two years later, in Pierce
v. Society of Sisters, the Court reinforced “the liberty of parents and guardians to
direct the upbringing and education of children”

Likewise, the Supreme Court of Texas has held that “the natural right which exists
between parents and their children is one of constitutional dimensions” (Wiley v.
Spratlan). However, in In re C.H., it found that “while parental rights are of consti-
tutional magnitude, they are not absolute”

The natural rights of parents presume the obligation to protect children and not
harm them. State intervention is appropriate as a last resort when parents pose a
risk to their children’s health or safety. Nevertheless, the proper balance of power
between citizens and the state requires a narrow definition of harm. Coercive state
intervention in the family should be limited to cases where (1) serious physical or
emotional harm to the child is imminent and (2) the intervention is likely to be
less detrimental than the status quo.

Rather than requiring imminent harm, family courts utilize the “best interests
of the child” when called upon to make decisions affecting children. Section
153.002, Texas Family Code, provides that “the best interest of the child shall
always be the primary consideration of the court in determining the issues of
conservatorship and possession of and access to the child”

The use of the best interest standard in custody cases is problematic but not as
pernicious as when the standard is employed against parents by others. In Reno
v. Flores, Justice Scalia clarified that, unlike in cases between parents, “the best
interests of the child’ is not the legal standard that governs parents’ or guardians’

exercise of their custody” in cases brought by third parties.

The best interest standard not only leads to arbitrary decision-making but also
raises significant concerns about social engineering. The standard introduces
“bias that treats the natural parents’ poverty and lifestyle as prejudicial to the best
interests of the child” (Smith v. Organization of Foster Families). In Parham v. J.R.,
the U.S. Supreme Court established a legal presumption that “the natural bonds of
affection lead parents to act in the best interests of their children”

Until 2000, the U.S. Supreme Court reliably applied strict scrutiny to questions
involving the upbringing of children. Strict scrutiny demands the state prove that
the objective it seeks is compelling (i.e., undeniably necessary) and that the means
employed to achieve that objective are the least restrictive available.

In Troxel v. Granville, a plurality of the Court failed to apply the strict scrutiny to a
Washington visitation law; instead subjecting parents to a case-by-case balancing
test. Some have viewed the ruling as softening the Court’s parental rights doc-
trine, resulting in conflicting interpretation, including by Texas appellate courts.

Interpreting the effect of Troxel in 2004, then-Attorney General Greg Abbott
declared “state statutes that infringe upon a parent’s right to control the care and
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custody of his or her children are subject to strict scrutiny. A court may not, in
visitation cases, substitute its own judgment in such a way as to infringe upon this
fundamental liberty interest.

Ten states—Arizona, Colorado, Kansas, Idaho, Michigan, Nevada, Oklahoma,
Utah, Virginia, and Wyoming—have responded to Troxel by enacting statutes that
define and protect parental rights by declaring that parents possess a fundamen-
tal liberty interest in the upbringing of their children, to be protected at all costs
against state intervention.

The Facts

o Since 1923, the U.S. Supreme Court has declared the fundamental rights of par-
ents and has applied strict scrutiny to state intrusions into the family.

« In 2000, the Court in Troxel v. Granville applied a balancing test rather than strict
scrutiny to third-party claims against parents for visitation.

o Since Troxel, 10 states have enacted legislation that defines and protects parental
rights.

« In 2004, a Texas attorney general opinion confirmed that parents possess a fun-
damental liberty interest subject to strict scrutiny analysis.

Recommendations

« Enact parental rights legislation which recognizes that parents have a fundamen-
tal liberty interest in the upbringing of their children, giving rise to a right to
raise children as parents see fit.

o Adopt alegal presumption that parents act in the best interests of their children.

« Limit government intervention in the parent-child relationship to cases in which
physical or emotional harm is imminent and state intervention is less detrimen-
tal than the status quo.

Resources

Family Privacy and Parental Rights as the Best Interests of Children by Brandon
Logan, Texas Public Policy Foundation (Feb. 2018).

In Re C.H., 89 S.W.3d 17 (Tex. 2002).

Meyer v. State of Nebraska, 262 U.S. 390 (1923).

Parham v. J.R., 442 U.S. 584 (1979).

Pierce v. Society of Sisters, 268 U.S. 510 (1925).

Reno v. Flores, 507 U.S. 292 (1993).

Smith v. Organization of Foster Families For Equality ¢ Reform, 431 U.S. 816 (1977).
Texas Attorney General Opinion GA-0260 (Tex. A.G. 2004).

Troxel v. Granville, 530 U.S. 57 (2000).

Wiley v. Spratlan, 543 S.W.2d 349 (1976).

www. TexasPolicy.com 127



Experts

Kara Belew, Senior Education Policy Advisor, Center for Innovation in Education
kbelew@texaspolicy.com AREAS OF EXPERTISE: State Budget, Taxes, Public
Education Finance and Policy, Public Education Accountability

Derek Cohen, Ph.D., Director, Center for Effective Justice and Right on Crime
dcohen@texaspolicy.com AREAS OF EXPERTISE: Juvenile Justice Reform,
Victims' Rights, Overcriminalization, Constitutional Limitations on Corrections

The Hon. Chuck DeVore, VP of National Initiatives; Senior Fellow for Fiscal Policy
cdevore@texaspolicy.com AREAS OF EXPERTISE: Tax and Fiscal Policy, Elections,
Foreign Affairs, Military Affairs, Energy and Environmental Policy

Vance Ginn, Ph.D., Director, Center for Economic Prosperity; Senior Economist
vginn@texaspolicy.com AREAS OF EXPERTISE: State Budget and Tax Reform,
National and State Labor Market Trends, Tax and Expenditure Limits, Energy
Markets and Policy

Michael Haugen, Policy Analyst, Center for Effective Justice and Right on Crime
mhaugen@texaspolicy.com AREAS OF EXPERTISE: Civil Forfeiture,
Overcriminalization, Substance Abuse Policy

The Hon. Talmadge Heflin, Director, Center for Fiscal Policy
theflin@texaspolicy.com AREAS OF EXPERTISE: State Budget and Taxation,
Economic Stabilization Fund, Local Government Spending, Pension Reform,
Federal Funds

Haley Holik, Attorney, Center for Effective Justice and Right on Crime
hholik@texaspolicy.com AREAS OF EXPERTISE: Juvenile Justice, Grand Jury
Reform, Constitutional Limitations on Search and Seizure, Overcriminalization

Marc Levin, Esq., VP of Criminal Justice and Right on Crime
mlevin@texaspolicy.com AREAS OF EXPERTISE: Adult Corrections, Juvenile
Justice, Overcriminalization, Victim Empowerment and Restitution, Law
Enforcement, School Discipline

Thomas Lindsay, Ph.D., Director, Center for Innovation in Education
tlindsay@texaspolicy.com AREAS OF EXPERTISE: Higher Education, Culture Wars
(Political correctness, cultural decline, etc.), America’s Founding Principles, Online
Learning, Federalism, Tenth Amendment, Interstate Compacts

Brandon J. Logan, Ph. D., Director, Center for Families & Children
blogan@texaspolicy.com AREAS OF EXPERTISE: Child Welfare Policy, Foster
Care, Adoption, Family Law, Parental Rights

Bryan Mathew, Policy Analyst, Center for Local Governance
bmathew@texaspolicy.com AREAS OF EXPERTISE: Local Economic Regulation,
Local Economic Development, Municipal Annexation, Housing Affordability,
Property Rights, Special Districts

198 Texas Public Policy Foundation



2019-20 LEGISLATOR'S GUIDE TO THE ISSUES

Stephanie Matthews, /P of Public Affairs
smatthews@texaspolicy.com AREAS OF EXPERTISE: Workforce Development,
Charter Schools, School Choice, Virtual Learning

Jennifer Minjarez, Policy Analyst, Center for Health Care Policy
jminjarez@texaspolicy.com AREAS OF EXPERTISE: Medicaid Reform, Mid-Level
Providers, Medical and Dental Licensure Reform

Bill Peacock, VP of Research

bpeacock@texaspolicy.com AREAS OF EXPERTISE: Electricity Markets and
Renewable Energy, Insurance, Technology and Telecommunications, Tort Reform,
Property Rights, Economic Development, Consumer Issues

Randy Petersen, Senior Researcher, Center for Effective Justice and Right on Crime
rpetersen@texaspolicy.com AREAS OF EXPERTISE: Policing Policy, Diversion
Programs, Civil Asset Forfeiture

James Quintero, Director, Center for Local Governance
jquintero@texaspolicy.com AREAS OF EXPERTISE: Budgets, State and Local
Spending, Debt, Taxes, Transparency, Pensions

Kevin D. Roberts, Ph.D., Executive Director

kroberts@texaspolicy.com AREAS OF EXPERTISE: K-12 Education Growth,
Increasing Public School Efficiency, Education Choice, Higher Education, Tenth
Amendment

Emily Sass, Policy Analyst, Center for Innovation in Education
esass@texaspolicy.com AREAS OF EXPERTISE: K-12 Education, Education
Choice, School Finance, Civic Education, Charter Schools

Deane Waldman, Ph.D., Director, Center for Health Care Policy
dwaldman@texaspolicy.com AREAS OF EXPERTISE: Health Care, Medicaid,
Telemedicine, Scope of Practice, Regulatory Issues

The Hon. Kathleen Hartnett White, Distinguished Senior Fellow-in-Residence;
Director, Center for Energy & the Environment

khwhite@texaspolicy.com AREAS OF EXPERTISE: EPA Regulation, Energy and
Environmental Policy, Free Market Environmental Policies, Endangered Species
Act, Water Rights

www. TexasPolicy.com 199



The Texas Public Policy Foundation is a 501(c)3 non-profit,
non-partisan research institute.

The Foundation’s mission is to promote and defend liberty,
personal responsibility, and free enterprise in Texas and
the nation by educating and affecting policymakers and

the Texas public policy debate with academically
sound research and outreach.

Funded by thousands of individuals, foundations, and
corporations, the Foundation does not accept government
funds or contributions to influence the
outcomes of its research.

The public is demanding a different direction for their
government, and the Texas Public Policy Foundation is
providing the ideas that enable policymakers
to chart that new course.

ke TEUS PUBLI POLCY

A
;

901 Congress Ave., Austin, Texas 78701 | 512.472.2700 phone 512.472.2728 fax
www.TexasPolicy.com




