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Extraterritorial Jurisdiction (ETJ) Reform

The Issue

Cities have been abusing their authority by imposing regulations within the
extraterritorial jurisdiction without a legislative grant of authority. Further,
the scope of municipal authority within the ET] should be re-examined in light
of the recently passed Texas Annexation Right to Vote Act, which moves toward
a model of annexation with representation in order to better safeguard property
rights and the principle of the consent of the governed.

The history of municipal ETJ is closely tied to the history of municipal annexa-
tion. Cities like Houston and Pasadena were aggressively and forcibly annexing
neighboring areas in the 1940s and 1950s and could annex right up to the corpo-
rate borders of a neighboring city.

In response, the state of Texas reformed the annexation process with the Mu-
nicipal Annexation Act of 1963. The reformed process still permitted unilateral
municipal annexation but confined annexation to within certain designated,
unincorporated areas contiguous to the city’s corporate boundaries.

The geographical extent of the city’s ET] ranges from one-half mile to five miles,
depending on the number of inhabitants of the city. By state law, a city’s ET] can
only expand through annexation, landowner request, or an increase in the city’s
number of inhabitants.

Moreover, Texas statutory provisions give cities certain limited, specific regula-
tory powers within the ET], including plat and subdivision regulatory authority;
sign location and removal; creation powers over industrial districts, planned unit
development districts, and municipal drainage utility systems; and the imposition
of impact fees for water and wastewater facilities and stormwater, drainage, and
flood control facilities. These legislative grants of power are not located in any one
source of authority, but scattered throughout the Texas statutory code.

Texas cities have gone beyond these limited, authorized powers and thereby
abused their authority. For example, cities have been enforcing their building
codes in the ET], despite the lack of constitutional or statutory authorization.

In Town of Lakewood Village vs. Bizios, the Town of Lakewood Village argued that
state law either expressly or impliedly granted it the authority to enforce its build-
ing codes in the ET]. After examining the relevant statutes, the Texas Supreme
Court disagreed and held that the Legislature did not grant this authority.

In response, home-rule cities have argued that their power to enforce building
codes in the ET] does not come from a legislative grant of authority but from the
Texas Constitution through the Home Rule Amendment of 1912, which gives
them the full power of self-government. In City of McKinney v. Custer Storage, the
Texas Fifth Court of Appeals rejected this argument, holding that a city does not
have inherent authority to enforce building codes in the ET]—instead, regulatory
power in the ET] must come from a legislative grant of authority.

While the courts are beginning to restrain cities’ abuses of authority within the
ET]J, these examples should prompt a reconsideration of the scope of municipal
authority in the ETJ altogether. The ET] was created in the context of unilateral,
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forced municipal annexation without consent. With the passage of the Texas An-
nexation Right to Vote Act, that assumption no longer holds for much of the state.

The same objections that moved the state to curtail forced municipal annexation
apply with equal force against city regulation of the ETJ: Texans in the ET] must
comply with regulations of their private property by a city government they can-
not hold politically accountable. This is both a threat to private property rights
and the principle of consent of the governed. Accordingly, lawmakers should
identify every legislative grant of regulatory power to cities in the ETJ and re-ex-
amine whether such authority is appropriate, or whether it should be eliminated.

Further, Texans in the ET] need to know that they are responsible for comply-
ing with regulations to a city government they do not elect. Therefore, property
owners in an area that would be included in the newly extended ETJ as a result of
a proposed annexation should be given written notice of the city’s scheduled an-
nexation hearings, along with a list of the ordinances that would apply in the ET].

The Facts

o The Municipal Annexation Act of 1963 created the concept of municipal ETJ,
and a city’s authority within its ETJ is restricted to those powers specifically
granted by the state.

o Cities have been abusing their authority by imposing regulations that were
not granted by the state, such as enforcing building codes in the ET].

« The passage of the Texas Annexation Right to Vote Act moved the state from
amodel of “forced annexation” toward a model of “annexation with represen-

tation.” In light of that change, the rationale and scope of city powers within
the ETJ should be re-evaluated.

Recommendations

« Identify every legislative grant of authority to cities in the ETJ, and determine
whether such authority is still needed, or whether it should be eliminated.

o Require cities to give written notice to property owners that are newly includ-
ed in the ET] when the ET] expands through annexation or an increase in the
number of the city’s inhabitants. This notice should include a list of municipal
ordinances that would apply in the ET].
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